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For decades legal scholars and philosophers from Kant to Rawls assumed the law and its underlying justice principles are, and should be, cleansed of emotion so that reason and logic can prevail. In recent years, however, legal scholars acknowledge that emotions inevitably creep in and influence not only legal judgments and decisions by jurors and judges but at times law’s very substance (Maroney 2006). This literature revolves heavily around empathy--for plaintiffs, defendants, individuals, groups. Some writers, including former Supreme Court Justice Blackmun, support empathy’s role in law because it takes people’s needs into account and provides a humane counterpoint to cold abstract argumentation, and some claim that empathy can even fill in gaps and provide information needed to carry out the full intent and spirit of the law (Greenhouse 2006; Zipursky 1990). But others disagree and argue with equal force that just and predictable law cannot tolerate empathy (Bandes 1996). More recently President Barack Obama announced that he intends to nominate empathic Supreme Court judges, who can take the perspective of and anticipate the impact of laws on individual citizens; some legislators disagree on the grounds that empathy will invite favoritism towards certain groups.  

My aim is to contribute to the argument by situating empathy’s relation to law solidly within a broad empathy framework (Hoffman 2000). I do this first by summarizing my empathy theory’s main points: its definition, evidence for its being a pro-social moral motive, its modes of arousal, its developmental stages, and how it is shaped by causal attribution into various affects including empathic anger, guilt, and especially empathic feeling of injustice that may motivate action in certain law-relevant situations. I then illustrate with real examples two rather different ways in which empathy may contribute to law: (1) by contributing to individual personalities that interact with historical events to help prepare the country for initiating and changing laws; and (2) by contributing to how laws are made, changed and applied in the courtroom especially the U.S. Supreme Court. And finally, I discuss empathy’s inherent biases that may limit its value in certain legal contexts.



Overview of Main Points of the Theory

Empathy defined 

There are two types of empathy which may be broadly defined as cognitive empathy or awareness of another’s feelings, and affective empathy or feeling what another feels. My focus is affective empathy although the two types often co-occur, as for example in the courtroom when a judge or jury member becomes aware of an absent victim’s plight, imagines how the victim feels, and the resulting image triggers affective empathy.
Affective empathy (I’ll just say empathy from now on for convenience) may be defined as an emotional state triggered by another’s emotional state or situation, in which one feels what the other feels or may normally be expected to feel in his or her situation. Since empathy-relevant laws typically involve people in distress (e.g., victims of violence, fraud or injustice), our primary concern here is empathic distress. There may be a match between one’s feeling and the victim’s feelings but contrary to some writers (Ickes 1997), a match is not necessary. Mature adult empathy, which I assume when discussing empathy’s links to law, has a meta-cognitive dimension: one is aware of empathizing—that is, one feels distressed but knows this is a response to another's misfortune, not one’s own, and has an idea of how the other feels. One also has a sense of self and others as separate beings with independent inner states (feelings, thoughts, perceptions) that are only partly reflected in outward behavior and facial expression, and with separate identities and life conditions.
Empathy as a motive.

Empathy’s importance for law is based on its presumed motivational properties. As we might expect, under certain conditions such as anger, dislike, and competition people might feel pleasure rather than pain at another’s misfortune (Hareli & Weiner, 2002). The overwhelming evidence, however, is that most people when they witness someone in distress feel empathically distressed and motivated to help. Thus empathy has been found repeatedly to correlate positively with helping others in distress, even strangers,  and negatively with aggression and manipulative behavior. More important, experiments show that empathy arousal leads observers to help victims, and furthermore they are more quick to help the more intense their empathic distress and the more intense the victims' pain. Additionally, observers' empathic distress decreases more quickly and they feel better when they help than when they don't help and when despite their best efforts the victim's distress is not alleviated. For details of these experiments and correlation studies and further discussion of their relevance to empathy’s being a prosocial motive, see Hoffman (1978, 2000, 2008) and Eisenberg & Miller (1987). 
In the real world empathy and empathy-derived emotions like guilt and feeling of injustice (described below) have been found to help motivate some of the Germans who saved Jews from Nazis (Oliner and Oliner (1988), American Civil Rights activists in the 1960’s (Keniston, 1968), and Latvian prosocial activists in the early post-Soviet years (Linden, 2008). Finally, there are the five individuals described below whose empathy for suffering or disadvantaged groups motivated sustained action on their behalf that contributed to initiating and changing laws. 
In sum, empathic distress thus has all the attributes of a prosocial motive. 
Modes of empathic arousal
I have identified five modes of empathic arousal (Hoffman 1978, 2000). I now summarize them briefly, including the first three which are often neglected in the literature. Though these three modes are pre-verbal and automatic, they are important because they are not replaced by the advanced modes but continue to operate along with them throughout adulthood and are therefore relevant to empathy’s contribution to law: 

(a) mimicry—The generally accepted explanation of mimicry, since Lipps (1906), involves two steps: (1) one automatically imitates the victim’s facial, vocal, and postural expression of distress, and (2) the resulting changes in one’s own facial, vocal, and postural musculature trigger neural circuits to the brain and feedback from the brain that produce feelings which match the victim’s feelings. The recent discovery of “mirror neurons” in rhesus monkeys (Iacoboni, 2005) may, if they are also found to exist and function the same way in humans (Iacoboni, Molnar-Szkacs, et al (2005), provide a more direct neural explanation of mimicry; 

(b) conditioning--empathic distress becomes a conditioned response through observing others in distress at the same time that one is experiencing actual distress; 

(c) direct association-–makes the connection between a victim’s expression of distress or cues in the victim’s situation and one's own painful past experience, without requiring conditioning. For example, having had an experience of separation from one’s parents for a long time may be all it takes for one to empathize with someone in the midst of a distressing separation.

Empathy aroused by these three modes is passive, involuntary, based on surface cues, and requires little cognitive processing. These modes are important however because they show that one's empathic distress can result from another’s painful experience even in early childhood, before the emergence of meta-cognitive concepts and language, while also giving empathy an involuntary dimension in adulthood and through life because they continue as accompaniments of the higher-order cognitive modes, which follow: 

(d) verbally mediated association–-another's distress is communicated and connected to one's own painful past experience through the medium of language, which makes it possible to empathize with someone who is absent. When the victim is absent and the communication is only through language (a letter from the victim, someone else’s description of the victim’s plight, a newspaper article), semantic processing is necessary to mediate the connection between victim’s distress and observer’s empathy. This semantic processing may put distance between victim and observer. 

The distancing is often reduced, however, when the decoded message leads the observer to construct visual or auditory images of the victim (sad face, blood, cries, moans), and respond empathically to the images through preverbal modes. When the victim is present, distancing can be reduced further by the direct activation of preverbal modes by the victim’s facial and other expressions of distress. Alternatively, empathy may first be aroused by the relatively quick-acting preverbal modes and then fine-tuned by semantic processing of the verbal message;
(e) perspective-taking–-this is  SEQ CHAPTER \h \r 1not a new mode, going back at least to David Hume who wrote that because people are constituted similarly and have similar life experiences, imagining oneself in another's place converts the other's situation into mental images that evoke the same feeling in oneself (1751/1957). Adam Smith went further and more deeply into the experience of empathy: "By the imagination we place ourselves in the other's situation, we conceive ourselves enduring all the same torments, enter, as it were, into his body, and become in some measure the same person with him and thence form some idea of the sensations and even feel something which, though weaker in degree, is not altogether unlike them.(1759/1976, p.261).” 

The modern research, begun in the 1950’s reveals three types of perspective-taking: (a)self-focused-- imagining how one would feel if the stimuli impinging on the victim were impinging on oneself. This mode, imagining oneself in the other’s place can, especially when enhanced by association with similar painful events in one’s own past, produce as much, at times even more pain than that felt by the victim (Hoffman, 2002); (b) other-focused—one focuses attention on the victim’s feelings, current life condition or typical behavior in similar situations; this mode, focusing on the other’s plight arouses empathic distress, though it is less intense than that resulting from self-focused perspective-taking (Batson, Early and Salvarani, 1997). I suggest it may be less intense because focusing on the other makes associations with one’s own painful past less likely than focusing on oneself. The overall effect of other-focused perspective-taking is magnified, however, when the empathic distress it arouses leads one to introspect and imagine oneself in the other’s place, that is, when other-focused induces self-focused. This leads to the third type of perspective-taking; c) SEQ CHAPTER \h \r 1 Combined self/other focused—one focuses on both the victim and the self, simultaneously or more likely sequentially as just described. This mode is important for empathy’s contribution to law because it benefits from both the emotional intensity of self-focused and the enlarged scope and sustained attention to the victim afforded by other-focused perspective-taking. The three types of perspective-taking correspond to my above definition of empathy as including affective empathy, cognitive empathy, and the co-occurrence of the two. 
To summarize, the five arousal modes can operate alone or in any combination. The preverbal modes allow empathic arousal in infants but continue operating and add an involuntary dimension to empathy in adults. The cognitive modes enlarge empathy’s scope to include subtle types of distress (e.g., disappointment in oneself) and allow empathy with victims who are absent. Multiple modes thus enable one to respond empathically to whatever distress cues are available: facial, vocal, and postural cues are picked up mainly through mimicry; situational cues through conditioning and association; distress expressed verbally, in writing, or by someone else can arouse empathy through the cognitive modes. Multiple modes not only enable but often compel one to respond to another’s distress empathically -- instantly, automatically, with little or no awareness. Even the cognitive modes, often drawn out and voluntarily controlled, can kick in immediately if one attends closely to the victim. This multi-determined quality makes empathic distress a reliable response and may explain why it likely survived human evolutionary pressures (Hoffman 1981, deWaal 2008) and has a hereditary component (Zahn-Waxler, Robinson, & Emde 1992). 

A note about mirror neurons, which have received a lot of attention recently. It should be clear from the above discussion of multiple empathy arousal modes that although mirror neurons, if they exist and function in humans as in monkeys, may account for mimicry, an important empathy arousal mode when victims are present, they can by no means account for all of empathy as assumed by some neuroscientists and psychologists (e.g.,Iacoboni, M., Molnar-Szakacs, et al., 2005). Also please note the important role played by cognitive processes involved in the higher-order modes especially when victims are absent, which rules mirror neurons out, as in many cases involving the law. 
Empathy development
Young children, before 3 or 4 years of age, can empathize but with little or no meta-cognitive awareness, through the three preverbal modes. This suggested to me that empathy continues to develop along with cognitive self/other concepts, in six stages (Hoffman 1978, 2000). The first three early childhood stages (unlike the three preverbal modes) are superseded by later stages and thus irrelevant to mature adult empathy and its relation to law, so I’ll skip them – except for one developmental transition which is relevant to mature adult empathy and thus to law. 

This transition occurs in toddlerhood, at around two years of age. As the sense of self and others as separate beings begins to emerge, empathic distress is transformed in part into sympathetic distress. That is, the child continues to feel empathic distress, more or less matching and operating in parallel with the victim’s feeling, but the child now also has a reactive feeling of sympathetic distress or compassion for the victim. From then on, through the last three empathy development stages and throughout adult life, empathic distress has a sympathetic component. This is crucial because the sympathetic component gives empathic distress a clearly pro-social dimension (See Hoffman 1986; 2007 for empirical evidence and a theoretical analysis of the processes underlying this transition). That is, one is now motivated to reduce another’s distress, not only to reduce one’s own empathic distress. The term empathic/sympathetic distress would be a more exact description but I’ll stick with the less cumbersome “empathic distress” for convenience. But please keep in mind the sympathetic component: empathic distress past toddlerhood and throughout adult life involves feeling for as well as with the victim.


The last three stages, all important for empathy’s relation to law, follow: 


(a)Veridical empathy. By mid-childhood children have a clear sense of one’s body as a physical entity that exists outside one’s subjective self and can be seen by others. They are also aware that others have inner states (thoughts, feeling, desires) independent of their own, and they can recognize and empathize with another’s feelings, take another’s perspective, and offer help that fits the other’s needs. Their empathic ability becomes more complex with the growing awareness that people can display emotions not felt and feel emotions not displayed, and with increased understanding of the causes, consequences, and correlates of different emotions, which allows them to empathize not only with simple but subtle distress feelings such as disappointment, fear of failing tests important for one’s future, ambivalence, low self-esteem, desire for independence and even fear of losing face if one accepts help. 


(b)Empathic distress over another’s life condition. By 7-10 years, due to the emerging conception of oneself and others as continuous persons with separate histories and identities, children become aware that others feel joy, anger, sadness, fear, low esteem not only in the situation but also in their lives beyond the situation. Consequently, they not only respond empathically to another's immediate distress but also to what they imagine is the other's chronically sad or unpleasant life. They can thus empathize with someone who is chronically ill, emotionally deprived, hopelessly poor--regardless of his immediate state. If he seems sad, knowing his life is sad may intensify one’s empathic distress. If he seems happy, the contradiction may make one stop short and rather than feel empathic joy one may realize a sad life is a more compelling index of well-being and respond with empathic sadness, or at least a mixture of joy and sadness (Hoffman 2000; Szporn 2001). Mature empathy is thus a response to a network of cues from anothers’ behavior, emotional expression, immediate situation, and life condition.

(c)Empathy for distressed groups. When children start forming social concepts and classifying people they can comprehend the plight not only of individuals but also groups or classes of people (e.g., chronically ill, homeless, slaves, paupers, victims and survivors of natural disasters, the Holocaust, ethnic cleansing, war, terrorism, prejudice, discrimination, unfair laws). They are therefore able to empathize not only with an individual’s but also with a group’s distressing life condition (“empathy narrative”). The two may go together, as when empathy generalizes from an individual victim to a group, for example from the famous photograph several years ago of a burned baby in a fireman’s arms to all Oklahoma City bombing victims (which I call media-enhanced empathic distress for a group.) Indeed, it may be difficult to empathize with a mass – it’s too abstract -- without first empathizing with an individual victim and then, realizing others are in the same boat, generalizing one’s empathy to the group. At this stage one can also be empathically distressed by the destruction of inanimate objects that symbolize the life of a group -- ancient art works, churches, mosques, synagogues, temples and other types of cultural and religious property. An example is the public’s empathic response to the Taliban’s blowing up the giant Buddhist statues of Bamiron, Afganistan (Hoffman,2001).

As with a single victim, one can empathize with a group’s life condition that contradicts its behavior: "When I read accounts of slaves in America who were extremely religious and joyful in religious ceremonies, I feel sort of happy that they were doing something that gave them a sense of joy, even ecstasy, but I am reminded that they were oppressed and this is a false sense of joy or hope in the midst of a distressing, unfair life. I feel happy that they’re happy despite being enslaved, but I feel bad for them too because this religious hope or joy is really a false sense of security. It was a bitter irony that they took joy from the promised salvation of this religion, given them by the slave owners whom they wanted to be liberated from."(from a student of mine’s term paper).

Empathy for a distressed group may progress to a point that Kaplan (2006, this volume) and Laub (1999) call “witnessing.”  SEQ CHAPTER \h \r 1Kaplan’s witnessing exemplar is Susan Sontag’s self-described experience of shock, numbness, and “being changed forever” by images of atrocity at age 12 when first exposed to Holocaust photos. It affected her life work, which featured mass suffering, culminating in Regarding the pain of others, her last book (Sontag, 2003). I would add (thanks to John Gibbs) Craig Kielburger, an award-winning Canadian author and Noble Peace Prize nominee (Kielburger, 1998). Like Sontag he was twelve, when he saw a life-changing newspaper photo of a Pakistan boy who had been bonded into labor at five, escaped from the factory where he knotted carpets as a virtual slave, traveled widely speaking against child labor, and, finally, was murdered under suspicious conditions. The photo and story so empathically disturbed Kielburger that he went to the library, called various organizations to learn about child labor, traveled to Pakistan, and eventually founded and raised money for Free the Children, the world’s largest network of children helping children through education. A third examplar is Harriet Beecher Stowe whose son’s death, as noted below, was the occasion for mobilizing her empathy for slaves and turning it into the driving force behind writing Uncle Tom’s Cabin. Other witnessing exemplars noted below include Lyndon Johnson who pushed through America’s first Civil Rights Law and Tsar Alexander who freed Russian serfs.
I define witnessing specifically as empathic distress that becomes so intense (“empathic over-arousal”) and penetrates so deeply into one’s motive system that it changes one’s behavior beyond the immediate situation. One not only feels compelled to help the group in the present but becomes committed to act on their behalf beyond the situation and often over an extended period of time and at great personal cost. This level of empathic identification and behavior may constitute an advanced, seventh stage of empathy development. In any case, empathy with victim groups and witnessing can be crucial links between empathy and law, as we shall see. 

Empathy is shaped by causal attribution
It is well established that humans spontaneously attribute causality to events (Weiner 1985). It therefore seems reasonable to assume that most people attribute causality when witnessing someone in distress. If they blame the victim, empathic distress is reduced. Otherwise, depending on the attribution, empathic distress may be transformed in whole or part into one of the following feelings:

(a) sympathetic distress or compassion results when the cause is beyond a victim's control as in illness, accident, or loss and when the cause is unknown. Also when the cause is beyond one’s comprehension as in the developmental transition from empathic to sympathetic distress in toddlerhood, noted above; 

(b) empathy-based guilt results when one’s efforts to help have not alleviated the victim’s distress (Batson & Weeks 1996), or guilt over inaction when one has not even tried to help, as this allows the victim to suffer. The anticipation of guilt over inaction motivated some of  the Civil Rights activists and Germans who saved Jews, mentioned earlier; 

(c) empathic anger results when someone else is the cause. If the victim is distressed (sad, disappointed, afraid) but not angry at the perpetrator one may still feel empathic anger towards the perpetrator on the victim’s behalf (a prime example of a lack of match between victim’s and empathic observer’s feeling). 

(d) empathic feeling of  injustice results when a victim gets less, or is punished more than he deserves. Empathy over injustice and empathic anger, separately or combined, are especially relevant to the law and so I give them special attention. 




     Empathy’s Contribution to Law

Empathic Feelings of Injustice and Anger 



   
Humans seem to have a natural preference for fairness, reciprocity, equity (Lerner, Ross & Miller 2002); Peterson & Cary 2002). There are evolutionary grounds for this preference (Trivers, 1971) and  evidence of a neural basis for liking and empathizing more with a fair person in distress than an unfair person (Singer, Seymour, Dougherty, Stephan, Dolan & Frith, 2006). It seems reasonable to conclude that most people believe that one should get what one deserves -- based on such things as performance, effort, good deeds, and character; also that one’s rights as a citizen should be respected, punishment should fit the crime and rules should be applied fairly and impersonally. When one sees someone get paid too little for hard work, cheated out of his or her savings, denied legal rights, disadvantaged by racist laws, falsely accused of a crime or punished excessively, the preference for fairness is violated. This violation of justice may transform one’s empathic distress for the victim into an empathic feeling of injustice (or simply empathy over injustice) and motivate action to right the wrong and restore justice (Hoffman 1987, 2000).

The underlying process may be that one first responds empathically to someone in distress, then, realizing the cause is an injustice transforms the empathic distress into an empathic feeling of injustice. Or, one’s pre-existing, abstract notion of injustice  interacts with the empathy aroused on encountering, hearing about, or imagining an actual victim of injustice, and transforms it into an empathic feeling of injustice. In other words either the empathic distress or awareness of justice violation may come first; what’s important is they end up as a unit -- empathy over injustice-- which combines empathic affect and a justice concept that motivates action to make, apply, or change laws. 

 If a perpetrator is involved, one may feel empathic anger toward the perpetrator  whether it’s an individual, group, law, or the state. John Stuart Mill (1979) connected empathic anger, justice, and law as follows: “...the natural feeling of retaliation rendered by intellect and sympathy applicable to those hurts that wound us through wounding others... serves as the guardian of justice.” This suggests empathic feeling of injustice, reinforced when appropriate by empathic anger, may be a crucial link between individuals and laws by providing the voices needed in law-based societies to uphold justice, object to people and laws that abuse others, and be ready to punish perpetrators and change laws when necessary. 




Individuals Whose Empathy Helped Change Laws

I now turn to individuals whose empathy with societies’ disadvantaged led to actions on their behalf, which in turn contributed significantly to changes in laws that not only benefited the disadvantaged but also had consequences for society as a whole. The actions of some of these individuals, as mentioned earlier, exemplify “witnessing,” where exposure to others’ trauma or stressful life condition produces intense empathic distress and a commitment to helpful long-term action beyond the situation. 

Harriet Beecher Stowe and the Abolition of Slavery
In her historical novel Uncle Tom’s Cabin (1852), Harriet Beecher Stowe humanized and described the living conditions of slaves in the South. She wrote the book for the express purpose of turning people against slavery, targeting especially the Fugitive Slave Law, as in this incident in the novel: An affluent politically uninvolved housewife's deeply felt empathy for slaves she personally knew who "have been abused and oppressed all their lives" motivates her to oppose a new law against giving food, clothes, or shelter to escaping slaves. She argues with her husband, a government official who supports the law, saying “the Bible says we should feed the hungry, clothe the naked, comfort the desolate," adding that "people don't run away when they're happy, but out of suffering." She becomes intensely opposed to the "shameful, wicked, abominable" law and vows to break it at the earliest opportunity. [This fictional character is also an example of a “witness.”]
 Is there evidence for Stowe’s own personal empathy? The high level of detail in depicting slaves’ harsh living conditions, their personalities, and their anguish clearly shows cognitive empathy and suggests the likelihood of empathic feeling as well. More direct evidence for Stowe’s empathic feeling and its motive property appears in  this quote from a letter she wrote to Eliza Cabot Fallon, an abolitionist friend (Stowe, 1952): 
“...I have been the mother of seven children, the most loved of all lies buried near my Cincinatti residence...at his dying bed and grave I learned what a poor slave mother must feel when her child is torn away from her. In those immeasurable depths of sorrow it was my only prayer to God that such anguish might not be suffered in vain...the most cruel suffering that I felt could never be consoled for unless this crushing of my own heart might enable me to work out some great good to others...I allude to this here because I have often felt that much that is in that book had its roots in the awful scenes and bitter sorrow of that summer...It has left now no trace in my mind except a deep compassion for the sorrowful, especially for mothers who are separated from their children.” This letter is a good example of intense empathic distress motivating long-term pro-social action as well as being evidence in this particular case that empathic distress was a prime motivator of Stowe’s writing Uncle Tom’s Cabin. 
Did the book accomplish her goal of abolishing slavery? First, a comment on the often cited greeting by Abraham Lincoln on meeting Stowe, “So this is the little lady who started this big war, “ which historians interpret either as serious, frivolous, or tactical. The book surely didn’t start the war but the first year after it was published 300,000 copies were sold in the U.S., a million copies in England and two-and-a half million worldwide, which is important because it intensified the political pressure on the U.S. coming from Europe in favour of emancipation. It was the best-selling book in the world (after the Bible) during the 19th century. 
The book did not abolish slavery but it probably did as much as any book could. See Hanne (1994) for a wide-ranging discussion of the book’s impact on abolition and the war as well as on Lincoln’s election and building support for the Republican Party.  I’ll just give three quotes: The first, from a New York Times article, “The story of Uncle Tom’s Cabin served admirably to quicken the national conscience until the great blot of slavery was removed from our escutcheon” (Anonymous, 1896). The second, by Frederick Douglas, the famous black anti-slavery campaigner, as cited by Hanne (1994), the book was “…a flash to light a million camp fires in front of the embattled hosts of slavery. ,“ The third, “While no one should underestimate the great services of abolitionists like Garrison and Phillips and Parker and Sumner, who cast their fortunes into the effort to free the slave, it is truth to say that all their efforts were but a drop in the bucket compared with the stir and power that were in Uncle Tom’s Cabin. Never in human history has a work devoted to a great cause had such an instantaneous effect” (Ward 1896). The last is surely an exaggeration but most historians do agree that the book did play a significant role in preparing the nation psychologically for emancipation and laws supporting it. 


I suggest this is a rather pure instance of a person’s empathy for a victimized group making an indirect contribution to the law – not by changing the law but by writing a book that affects the culture, changes individuals’ attitudes, sways public opinion and thus helps create the necessary cultural support for changing the law.
Ivan Turgenev, Tsar Alexander, and Emancipation of Russian serfs

 SEQ CHAPTER \h \r 1
Stowe showed that a writer’s empathy over the plight of societies’ victims could help change laws in a democracy with a large reading public. Could this happen in an autocratic state with far fewer people who read? Apparently yes. A book written by Ivan Turgenev, one of Russia’s great 19th century novelists, which, like Uncle Tom’s Cabin, portrayed the serfs as human and exposed their cruel treatment in great personal detail is generally credited by historians with helping revolutionize Russia’s serfdom system (Ripp, 1980). The book consisted of a series of individual stories initially published in a literary periodical between 1847 and 1851and collected and published as a single volume, A Sportsman’s Notebook, in 1952 (the same year as Uncle Tom’s Cabin!). 
Like Stowe, Turgenev includes occasional landowners who treated serfs fairly, and serfs who lived contented lives, but what came through to readers, whose previous knowledge of the serfs’ harsh existence had been largely abstract, are incidents  like these: serfs who were flogged or sent to the army for displeasing their master; and serfs who were prohibited from marrying, renamed, or sent to work in a factory for wages that were paid to their owner. In one story landowners were said to “…treat the peasant like a doll: they turn him this way and that, they break him and throw him away.”

Turgenev’s personal empathy for serfs is revealed in an argument with his mother over her cruel treatment of the family’s 2000 serfs: [Mother]...”but they’re well-fed, shod, and clothed, even paid wages...” [Ivan]...” but, momma, I didn’t say that they were starving or not well clothed. Just think about what it must be like for a man to live constantly in such a state of fear! Imagine a whole life of fear, and nothing but fear! Their grandmothers, their fathers and they themselves are all afraid...must their children also be doomed.” [M]...”What fear…”? [Ivan]...”The fear of not being safe for a day, or for a single hour of their existence; today here; tomorrow there, where you will. That is not life,” (Moser, 1972, p. 4). 


Turgenev’s books’ route to power was similar but also differed from Stowe’s. It was similar in making the predominantly upper class and serf-holding reading public aware of the serfs’ human qualities and the cruelties they suffered, and thus helping to cultivate and enhance sentiment for reform already existing in Russian society. This contributed to Tsar Alexander’s emancipation manifesto, the legal basis of serfdom reform in Russia, in 1861, a year before Lincoln’s Emancipation Proclamation (Freeborn, 1860). 

The difference was the important role played by Tsar Alexander. When he was nineteen and still a Grand Duke he was, at the behest of his father, taken on a seven-month tour of the Empire by his tutor. During the tour he insisted, against his father’s instructions, on stopping frequently to enter peasant huts and talk to the serfs. According to Hanne (1994), one of Alexander’s biographers describes him as displaying “obvious anguish” [empathic over-arousal] as he discovered the conditions of existence of many of the serfs (Almedingen, 1962), and another notes that during the tour “the people’s sorrow became Alexander’s sorrow” (Schumacher, no reference given).  Hanne’s summary is that ten years before reading Turgenev’s first story Alexander had a series of direct encounters of his own with serfs and been deeply moved  by the desperate conditions in which he saw many of them living. 
Reading Turgenev’s stories years after his own personal encounters apparently revived Alexander’s empathy; he was deeply moved once again, by Turgenev’s vivid descriptions of the serfs’ plight, their personalities, and their feelings of desperation – not unlike Stowe’s description of slaves’ lives -- which he read and discussed enthusiastically with his wife. This apparently enhanced and consolidated his empathy for the serfs, but more importantly it was also at least partly responsible for adding a significant new twist: the motivation to abolish serfdom which he resolved to do at the earliest opportunity. He succeeded to the throne in 1855 and almost immediately initiated moves to bring about emancipation, which finally came about in 1861. He accomplished emancipation against strong opposition from the landed serf-owning gentry and others who were already aware of the serf’s problems as an abstraction and also as a potential threat, by asserting his power and above all by arguing forcefully that freeing the serfs from the top was better than risking a revolution. 


Besides directly influencing the Tsar, Turgenev’s book’s describing the serfs as individual human beings with intellectual and spiritual potentialities contributed to a general change of attitude towards them. This helped put an end to the tendency even among liberals desiring emancipation, to treat serfs with derision and contempt (Schapiro, 1978). This shift in “public opinion” was an ally that helped strengthen the Tsar’s case for emancipation. There was thus in effect an empathic one-two punch that contributed to emancipation: Turgenev’s book re-activated the Tsar’s travel-based empathy with serfs, and it energized the anti-serfdom sentiment in the small but influential reading public. We can also add the general awareness in Russia of the U.S. Civil War and slavery’s abolition throughout Europe.
A final question: did Turgenev, like Stowe, write for the express purpose of achieving emancipation. He apparently once said, yes and called the book “a political manifesto” but he more often claimed to be detached from social and political concerns. In any case he was happy with the outcome: “If I had any pride in these matters, my one desire for my tomb would be that they should engrave upon it what my books accomplished for emancipation of the serfs. Yes, that’s all I ask.” (Goncourt, 1962). He also claimed that the Tsar had personally communicated his thanks for the book; and the Tsar’s biographers vouch for the truth of this claim (Hanne, 1994; Almedingen, 1962).
A final note. I think Tsar Alexander, but not necessarily Ivan Turgenev, qualifies as a “witness.” 
Lyndon B. Johnson and Civil Rights Legislation 

Lyndon Johnson’s accomplishments, in contrast to Stowe’s and Turgenev’s indirect impact on law through literature, provide a relatively pure illustration of empathy’s direct impact when embodied in a powerful person’s motivational structure: the person can play a direct role in changing and passing laws.

In discussing Lyndon Johnson I quote freely and paraphrase the prize-winning 1200 page biography (Caro 2002) which describes Johnson’s “deeply felt empathy for the plight of African-Americans since the emancipation of slavery and continuing through World War 2 and into the 1950s” (See also Kluger 1975). According to Caro, Johnson “was able to win those (Civil Rights) victories in the Senate in part because of empathy – a deep sense of identification with the poor, including the dark-skinned poor; he understood their thoughts and emotions and felt their thoughts and emotions as if they were his own ... this empathy for poor dark skinned people came from personal experience with them plus his rare ability to read people so deeply, to see so truly what they were feeling that he could feel it himself – and could therefore put himself in their place (pp.718-719).” 

When he was 21 Johnson spent a year teaching Mexican children in the South Texas brush country. He visited their homes, saw the poverty, learned their fathers were paid slave wages by “Anglo” farmers, and (in his own colourful, empathic language) “I saw hunger in their eyes and pain in their bellies. Those little brown bodies had so little and needed so much...I could never forget the disappointment in their eyes and the quizzical expression on their faces...they seemed to be asking why didn’t people like me? Why do they hate me because I am brown?” Seeing how the Anglos treated them turned part of Johnson’s empathy into empathic anger. Empathy is a pro-social motive to help and it was this for Johnson: besides teach, he tried to inspire them and he helped them (e.g., worked hard to get the school board to buy play equipment, arranged games with other schools) but the circumstances of their lives , permeated with injustice, interfered. 
Added to empathic anger was an empathic feeling of injustice which fueled a promise of future action on their behalf: “ I swore then and there that if I ever had a chance to help those underprivileged kids I was going to do it.” That, he said later, was where his dream began of an America “where race, religion, language, and colour didn’t count against you (pp.720).” Clearly, he was unusually empathic with and motivated to help this country’s underprivileged long before being in the position to help them. (It was a focused empathy to be sure; I found no evidence that he was empathic to other groups or that he was in general an empathic person). 

Johnson could accomplish these goals not only because of empathy but also his skills, drive, and, above all, personal ambition to do so. As a U.S. Senator, he was driven by his empathy for the poor which operated in parallel with his personal ambition and, (like TsarAlexander) working against overwhelming odds and relentless opposition from his Southern colleagues, using his extraordinary persuasive skills, managed to manipulate the Senate in an unprecedented manner into passing America’s first major Civil Rights legislation, in 1968. 

He later backtracked when his strong stand on civil rights conflicted with his personal ambition to be President. But even as President his empathy had enough staying power for him to appoint the first African-American member of the Supreme Court, Thurgood Marshall. And to win a major addition to the battery of civil-rights laws he had obtained in Congress: the Fair Housing Act which made it unlawful to refuse to sell or rent – or to refuse to negotiate, or advertise the sale or rental of any dwelling in any way that indicates any preference, limitation, or discrimination based on race, religion, or national origin, or even to pretend that a dwelling is not available for inspection, sale, or rental when in fact it was. Johnson’s aim here was to get rid of what he called the “ghetto-ization” of black America, similar to desegregation of the schools. 
I’ll skip over Johnson’s big misadventure, the Vietnam War, which became a major distraction as well as a drain on the country’s financial resources resulting in under-funding of his wide-ranging domestic programs. The upshot is that despite his many empathy-driven accomplishments, Johnson ended up being substantially discredited and reviled by many. Still, Lyndon Johnson’s accomplishments stand as strong evidence for empathy’s potential impact on law (and society) when it is allied with a person in power’s egoistic motives. They also show empathy’s fragility when it conflicts with rather than operates in parallel with those same motives and is opposed by overwhelming social and political forces. 
 Putting it all together, including the ups and downs, I would say Johnson’s following through on the resolution he made as a young man qualifies him, along with Harriet Beecher Stowe and Tsar Alexander, as a “witness.”
Robert Kennedy SEQ CHAPTER \h \r 1
Robert Kennedy died in 1968, the same year Lyndon Johnson pushed the Civil Rights bill through Congress. Despite Kennedy’s elitist background, tough-minded approach as US Attorney General, and previous reputation for ruthless, pragmatic politics, he developed in his later years an intense, deep feeling of empathic distress and anger on behalf of oppressed and disadvantaged people, and feelings of injustice at the wasted lives and opportunities denied them --.all of which contributed to his becoming a serious presidential candidate (Thomas, 2000). The causes of these changes in him were many: the lesson of the Cuban missile crisis about the importance of putting oneself “in the other guy’s place”; first-hand experience with poor Blacks in the Mississippi Delta and in South Africa; the suffering he experienced after his brother’s assassination that fed his growing angry compassion over human misery (sort of like Harriet Beecher Stowe’s suffering over losing her son). In any event, he exposed and talked openly of the “obsenity” of poverty in a wealthy country (empathic anger and feeling of injustice) and worked long and hard attempting to change welfare policy. His efforts led among other things to formation of a select committee on hunger and poverty. Had he lived longer, as Senator or President, he would no doubt have continued to work on these issues and might have produced new laws. 


He didn’t, but he may have had an impact on laws in another unpredictable and indirect way and in another country. Gordon Brown, Prime Minister of Great Britain, has claimed Bobby Kennedy as his “moral beacon”, precisely because of Kennedy’s deep empathic feeling for and efforts on behalf of the oppressed and disadvantaged (Brown, 2007). Whether Brown was sincere or just connecting himself to Kennedy for political purposes, it implies at least that empathy has appeal and importance in the British value system. Whether empathy actually influences British law under Brown remains to be seen but it does point up an interesting new way in which a person’s empathy might influence politics and law: by providing a role model for a powerful leader. 

Yale Kamisar and the Right of the Accused to be Silent and Have a Lawyer

Yale Kamisar, unknown except to legal scholars in the U.S. who describe him as an enemy of injustice whose empathy was combined with an “incredibly logical and rational approach to Constitutional law.” His passion for law took the form of a “fiery” empathy for those he referred to as the “little guy” especially those accused of crimes. He was concerned primarily with confessions elicited by police using varying degrees of coercion and techniques of subtle persuasion. These quotes from his writings are another illustration of what I call the language of empathy, empathic anger, and empathic feeling of injustice. “The atmosphere and environment of incommunicado interrogation is inherently intimidating(the temptation to press the victim unduly, to browbeat him if he is timid or reluctant, to push him into a corner and entrap him into fatal contradictions, which is so painfully evident in many (state trials)(make the system so odious as to give rise to a demand for its abolition(In many cases police resort to physical brutality—beating, kicking, hanging, whipping, placing cigarette butts on his back—and sustained and protracted questioning incommunicado in order to extort confession or inform on a third party(and which put the suspect in such an emotional state as to impair his capacity for rational judgment.” 
Kamisar’s articles on police interrogation procedures, cited by the Supreme Court judges, were a major factor in the Court’s 1966 Miranda v. Arizona decision which linked these procedures to the Fifth Amendment’s clause against self-incrimination and gave the accused the right to remain silent and to have a lawyer present during interrogation. He has also continued supporting Miranda when attacked by judges and congressmen who see it as an obstacle to criminal investigations (Kamisar, 2000).


 Note: I mention the “language of empathy” here and elsewhere. An author’s empathy can of course be communicated directly by describing his or her feelings for victims, but it is more likely to be expressed indirectly, for example by pointing up in fine detail what’s happening to victims and their physical and psychological pain and distress, as in most of the cases I cite.



Empathy in U.S. Supreme Court Decisions

 The cases that are the glory of the Supreme Court are the cases where the little

                guy won. The cases that are its shame are those where he lost (Malcolm, 2006)

School Desegregation 


I begin briefly with Justice Harlan’s lone dissent more than a century ago (1896) in the U.S. Supreme Court decision (“Plessy v. Ferguson) which legalized the segregation of Black children in America as long as the schools they attended were equal to White schools. In his dissent Harlan pointed out that compelling Black children to attend different schools in the context of the widespread race discrimination existing at the time especially in Southern states, was degrading to them even if the educational facilities were equal. The opinion is suffused with empathic concern for the individual experience of race discrimination; it also expresses empathic anger (“loathing” to be exact) for certain forms of race discrimination and Southern lawyers’ dissembling about racial motivations (Pillsbury 1999). Harlan’s dissent regarding separate-but-equal doctrine is an example of empathic feeling of injustice. It is also an appropriate lead-in to empathy’s role in the Supreme Court’s decision to overturn that doctrine sixty years later, especially since it pre-figured the major arguments that led to the overturn. 

 The Supreme Court initially argued this case (“Brown v.Board of Education.”) , which combined cases from several Southern states with the actual Brown case from Kansas, in 1952, re-argued it in 1953, and finally decided to overturn segregation and impose desegregation in 1954. Empathy’s role in the decision is pointed up in the Michigan Law Review: “Brown 1 was remarkable and remains so in large part because it is a human opinion responding to the pain inflicted on outsiders by the law...In it legality clashed with empathy, and empathy ultimately transformed legality...The justices’ understanding of racism was radically illuminated; as a result the Court subsequently de-legitimized segregation in other areas (e.g., transportation)...The case transformed constitutional law” (Henderson 1985, p1594-5). In other words, empathy not only contributed to changing laws but in so doing had a profound impact on society.

How did it happen? To answer this question I rely heavily on Henderson’s (1985) account. Henderson begins by noting that in arguing the case before the Court, Thurgood Marshall, the National Association for the Advancement of Colored People’s (NAACP) lead attorney, did not use conventional modes of legal argumentation. Instead he used the narrative of Black school children’s experience [their “empathy narrative”] to show how the South’s school segregation policy destroyed their self-respect, “stamped them with a badge of inferiority,” and “put up road blocks in their minds.” He also brought in expert testimony by social scientists, including the famous study of Black children who preferred white dolls and labeled black dolls as “bad,” to describe the nature of the humiliation and self-hatred caused by segregation. Finally, he showed that the impact of these detrimental effects is greater when segregation is legitimized by law.


The Southern state’s main argument, on the separate-but-equal legal grounds then in force (since 1896 as noted above), was that it had made every effort “to wipe out all inequalities between its white and colored schools” (equal funding, class size, etc.) and “that ended the matter under the law.” Their response to Thurgood Marshall’s empathy narratives was a form of blaming the victim: if segregation of Blacks stamps them with feelings of inferiority “that’s because they choose to construe it that way;” being segregated doesn’t necessarily mean one is inferior. And they argued further that psychological reactions to laws are something the state lacks the power to deal with; in other words, legality precludes empathy. 

The nine Supreme Court justices initially differed in response to the empathy appeal (Henderson 1985; Kluger 1975). Some openly empathized with the black children but were concerned about empathy’s relevance to the law. Justice Jackson, fully aware of the horrible effects of race prejudice from his experience as chief prosecutor in the Nuremberg trials following World War 2, “did not doubt that segregation was painful to Negroes” but believed that the Court should not incorporate into law “these elusive psychological and subjective factors.” He considered them “politically” but not legally relevant, which fit with the South’s position. He finally decided, however, that segregation’s being painful to Negro children and making them feel inferior was a significant enough issue that striking down segregation was “a political decision he could go along with.”

Justice Frankfurter, known to worship the letter of the law, had been advisory counsel to the NAACP, and as a Jew a member of a group subjected to the worst forms of racism, prejudice and torture throughout history, sympathized with the pain of another oppressed minority. He wanted very much to strike down school segregation but like Jackson, couldn’t find appropriate legal grounds. He wavered for a long time, finally persuading the Court to postpone arguments for a year. He never did find a traditional legal concept that fit the case but finally voted against segregation because of what was then a new idea: “the effects of changes in society’s feelings for what is right and just was relevant to determining whether a discrimination denies the U.S. Constitution’s guarantee of equal protection of the laws.” In other words he ended up linking his concern for the Black children to what society now felt was a Bill of Rights violation: victims’ distress due to law-based injustice. Put differently, he linked his concern to what I call  “society’s empathic feeling of injustice” and this enabled him to vote for desegregation as well as alter his view of the law more generally so that changes in societies’ (in this case empathic) feelings over injustice become a relevant issue. 

Some of the justices apparently had less trouble accepting the empathy narratives. Justice Black, from Alabama and briefly in his past a racist Ku Klux Klan member, knew the purpose of segregation was to discriminate against Blacks in the belief that they were inferior, not to give them a separate but equal education. Justice Minton thought “Plessy v. Ferguson” was unconstitutional to begin with and segregation’s only justification was belief in Blacks’ inferiority. Chief Justice Warren, known as always putting himself in the other’s place “to get to the essence of the case” was less worried about traditional legalisms since the injustice was clear. For Justice Reed, a southerner whose ideology about race may have limited his ability to respond to the empathy narratives, was finally swayed by Warren to make the Court’s decision unanimous “for the good of the country” (Henderson 1989,p.1607).

The Court’s opinion was world-shaking at the time. “We conclude that in the field of public education the doctrine of separate but equal has no place...Segregation of white and colored children in public school has a detrimental effect on colored children. The impact is greater when it has the sanction of law, for the policy of separating the races is usually interpreted as denoting the inferiority of the Negro group. A sense of inferiority affects the motivation of the child to learn. Segregation with the sanction of law therefore has a tendency to [retard] the educational and mental development of Negro children... Separate educational facilities are thus inherently unequal. Therefore we hold that the plaintiffs and others similarly situated are deprived of the equal protection of the laws guaranteed by the (Constitution’s) 14th amendment.”
To summarize and highlight empathy’s role, the Court’s decision clearly takes the perspective of segregated children, their feelings about themselves, and is sensitive to their pain; and the justices weighed these considerations more heavily than state’s rights, the existing separate-but-equal law and the South’s efforts to uphold it, and the claim that white kids would be distressed by having to sit with black kids [interesting that the South felt compelled to use an empathic appeal]. It may therefore be called at least partly an empathic decision, and it seems reasonable to assume that most of the justices who voted for it were to some extent empathically motivated. The evidence for this is the fact that they voted for it, and also their behavior. Some justices openly expressed empathic feeling for segregated children’s pain but before they voted needed and spent a lot of time and effort searching for legal grounds to support desegregation; some did not express their feelings but were aware of the children’s pain (cognitive empathy) and voted for desegregation when they found the necessary legal grounds; others were moved, at least influenced enough to vote by Thurgood Marshall’s emotionally evocative empathy narratives. 
We can’t be sure how much each judge’s motivation was based on affective empathy, cognitive empathy, or both (historians might wish to explore this). But it doesn’t seem much of a stretch to conclude that in the aggregate the judges’ decision was largely based on empathy – not empathy alone but hooked to legal concepts involving unfair treatment: the Constitution’s equal protection clause and the segregation law’s intensifying the harm to victims. The “court’s empathy over injustice” might be an appropriate term. Said differently, empathy alone didn’t make the judges support desegregation (some almost voted against it), but it did help them realize that the previously accepted separate-but-equal principle was violated (separate-but-equal may be an oxymoron). This is a good example of empathy clarifying an important legal concept for judges (Zipursky, 1990).

That’s the good news. As I note later, empathy is fragile and it is not surprising that the same is true of laws that lean heavily on empathy; they too are apt to be fragile. After Brown I came powerful Southern resistance (Virginia’s governor declared “I shall use every legal means at my command to continue segregated schools in Virginia.”), congressional criticism of the decision, executive inaction (President Eisenhower openly regretted choosing Warren as Chief Justice). The Court’s one-year postponement increased the opportunity for second thoughts and the external pressure during that time may have persuaded the judges to stick to traditional, non-empathy-influenced legality, as they did the following year in “Brown II”, which I do not discuss here except to note its partial undermining of Brown I. 
 The upshot, six decades later, is general agreement that Brown I inspired widespread school desegregation but did not achieve its school integration goals. It did not lack impact or consequence, however: “A review of education litigation since then reveals the decision’s influence has penetrated many different areas beyond desegregation including school finance, school choice, and single-sex education” (Heise, 2005). And, as Henderson (1985) notes, “Brown I remains a powerful example of Supreme Court Justices’ ability to hear a different -- empathic -- narrative, to understand the pain created in that world by a law; and to respond to that pain...The pain caused by discrimination against Blacks because they were black and the privileges whiteness gives to life did reach the justices.” 


Regarding empathy’s long-term impact, the powerful image of children in segregated schools who preferred white dolls to black dolls still resonates as a lasting symbol of the Court’s opinion, despite the research evidence presented by the South’s lead attorney that Black children in Northern states did the same thing. This and other challenges have failed to diminish the doll study’s powerful imagery, as evidenced by a recent Cornell Law Review article’s title, “Betrayal of the children with dolls: The broken promise of constitutional protection for victims of race discrimination (Rich 2005).”
Legalizing Abortion (“Roe v. Wade”)

The 1973 decision to permit women access to abortion is celebrated as the Supreme Court’s greatest gift to women. So I expected the opinion to be loaded with empathy for women with unwanted pregnancies. I was wrong, as were others: ”...such empathic understanding was strangely lacking in the Supreme Court opinion (Henderson 1985).” What happened?

From an empathy perspective the abortion issue is more complex than Brown. It is a “multiple claimant dilemma (Hoffman 2000),” that is, it involves two conflicting moral claimants (potential victims): the woman desperate for an abortion and the unborn fetus. Efforts were indeed made in amicus briefs and oral arguments to the Court to tell the story of the horrible effects of unwanted pregnancy on women, but just as much attention was paid to the effects on fetuses who anti-abortion lawyers humanized by calling them “unborn children not fertilized eggs or blastocysts”, “human brings,” the “true silent majority that needs someone to speak for them and protect their rights.” 

 The Supreme Court justices did vote to allow abortion but not because of empathy for women. The narrative of unwanted pregnancy appeared near the end of the Court’s 51 page opinion in a single paragraph acknowledging the physical and emotional harm, the distressful future life consequences and the continuing stigma of unwed motherhood that might be involved. Empathy is here to be sure, at least cognitive empathy, but unlike Brown 1, this recognition of the impact on personal lives was not mentioned in the decision or hooked to a legal concept. Instead, the decision allowed abortion for other reasons: Justice Blackmun focused on the professional rights of doctors; Justice Stewart said abortion was a professional medical judgment; Justices Brennan, Marshall, and Douglas supported an opinion based on “broad grounds of women’s constitutional rights” rather than the stressful impact on their lives of being denied the opportunity to have an abortion. Justice Powell, who came closest to an empathic response at least by implication, was moved by arguments that the constitutional right of liberty included reproductive choices and abortion was a moral decision that shouldn’t be imposed by force of law but also by horror stories from relatives of his about back-alley abortionists, to conclude that anti-abortion laws were “atrocious” (Henderson 1985). 

Empathy for women was thus lacking in the Court’s written opinion but legal experts differ on whether it was lacking among the judges personally and served as a silent motive behind their vote. The view that seems most convincing to me is that the seven judges who voted to allow abortion did empathize with the women, although some may have felt a decisional paralysis because they also empathized with unborn fetuses; and they took a less controversial way out of the moral dilemma by framing the legal issue in terms of women’s broad constitutional rights and the expertise of medical professionals. 

 In any case, the Court’s majority opinions in subsequent related cases undermined “Roe v. Wade” in bits and pieces – for example, by abolishing federal funding for abortions except when the mother’s life would otherwise be endangered. The minority judges in these cases, notably Blackmun, Brennan, and Marshall wrote strongly worded dissenting opinions filled with empathic language and images mainly on behalf of poor women who would suffer economically as a result of the decision. Finally, in “Thornburg v. American College of Obstetricians” (1986) a bare majority of the Court staved off an attempt to have Roe v. Wade overruled in the face of an amicus brief by the Reagan administration urging that it be overruled. Contributing to this decision was an amicus brief submitted by The National Abortion Rights Action League (NARAL) for the express purpose of “placing the realities in women’s lives before the Court and urging it to reaffirm Roe.” It consisted largely of letters written by women who, anonymously, told the stories of their own abortion experiences and made concrete its reality for women. Included were horror stories of abortions before Roe v. Wade, narratives of women having to leave jobs, quit school. The stories showed that the women who chose abortion were not immoral but had carefully considered their choice. These were  not just empathy narratives but part of a NARAL brief that hooked them to legal concepts by giving them an equal protection dimension: with the right to choose abortion, women are able to enjoy, like men, the right to fully use the powers of their minds and bodies. 

The majority opinion, written by Blackmun and heavily influenced by the NARAL brief, acknowledges explicitly some of the narratives of women with unwanted pregnancies lacking in Roe v. Wade and other previous abortion decisions. Equally important for our purposes, the Court’s decision hooks empathy to legal concepts: “...the Constitution embodies a promise that a certain private sphere of individual liberty will be kept largely beyond the reach of government. That promise extends to women as well as men. Few decisions are more personal and intimate, more properly private, or more basic to individual dignity and autonomy, than a woman’s decision – with the guidance of her physician and within the limits specified in Roe v. Wade – whether to end her pregnancy. A woman’s right to make that decision freely is fundamental. Any other result, in our view, would protect inadequately a central part of the sphere of liberty that our law guarantees equally to all.”

 
It seems reasonable to conclude that empathic feelings of injustice in Supreme Court justices played an important role in preserving Roe v. Wade and women’s abortion rights, just as they apparently did in a Supreme Court made up of different individuals two decades earlier that supported school desegregation.





The Negative Side of Empathy in the Courtroom

So far I have treated empathy’s impact on law positively. I now take up its more problematic side: empathic bias and its role in victim-impact statements. 
Empathy’s limitations 

Though clearly a prosocial motive, empathy is limited by its fragility, dependence on the salience and intensity of distress cues, and susceptibility to influence by one’s relationship to the victim (For details see Hoffman 1984, 1987, 2000, 2008). Thus it can be trumped by egoistic motives such as fear or personal ambition (Lyndon Johnson’s presidential ambitions), and one may not help even if it makes one feel guilty. Second, empathic distress increases with the intensity of victims' distress, as noted earlier, which is all to the good except for the fact that it can become so painful (“empathic over-arousal”) that bystanders may shift attention away from the victim to avoid their own personal distress, or leave the situation, or if they remain in the situation think of other things in order to turn off the image of the victim (Hoffman, 1987). Trauma therapists can’t turn away from their patients and may experience “vicarious trauma” which is not only painful for them but can interfere with treatment (although it may also help therapists to grasp a patient’s perspective), as noted by Hoffman, (2002, 2008) and Pearlman & Saakvitne (1995). Something similar may happen to lawyers who represent clients who have been traumatized (Silver, Portnoy & Peters 2004). 
Third, though the research shows that people empathize with almost anyone in distress including strangers, they empathize more with kin, friends, and their own ethnic group. I call this in-group or familiarity bias; it may not be a problem in ethnically homogeneous societies except when there are multiple victims and one must choose whom to help. It can be a serious problem, however, in multi-cultural settings when intergroup rivalry fosters hostility toward out-groups that are seen as a threat to one’s fellow group members, resulting in empathic anger. Fourth, people empathize more with victims who are physically present than with absent victims or potential victims, which I call here-and-now or salience bias and has been shown experimentally by Batson, Todd, and Brummett (1995). The two types of bias can be especially damaging in the courtroom.
Empathic bias in the Courtroom 
The influence of empathy on jurors has long been known. Courtroom training manuals in the U.S. teach law students how to select jurors and get them to empathize with their clients. Clarence Darrow, the famous defense attorney, said the main task of a trial lawyer is to “make a jury like his client, or at least feel sympathy for him.” In a University of Chicago Law School study forty years ago, Kalven and Zeisel (1966) cite many instances where judges disagreed with juries they felt voted to acquit out of sympathy with defendants, against the weight of the evidence that clearly warranted a guilty verdict. (Of course the judges could have been biased too). I mentioned two types of empathic bias: in-group or familiarity bias and here-and-now or salience bias. Examples of both types abound in the law literature. For a full discussion of the issues see Linder (1995-19 96) especially on race bias in white juries. Here-and-now bias, perhaps less obvious and less well known, has been shown experimentally by Batson et al, as noted. Circuit Court Judge and author Richard Posner (1999) views it as a manifestation of the “availability heuristic” in the courtroom when judges


give too much weight to vivid immediate impressions and hence pay too much attention to the 


feelings, interest, and humanity of the parties in the courtroom and too little to absent persons


likely to be affected by the decision…You don’t need much empathy to be moved by a well


represented litigant pleading before you. The challenge to the empathic imagination is to be 


moved by thinking or reading about the consequences of the litigation for absent---often 


completely unknown or even unborn---others who will be affected by your decision.

Posner calls being moved by consequences to absent as well as present others “judicial empathy,” a concept that I think deserves a lot of attention.

An example of empathy’s fragility, here-and-now bias, and also its potentially fickle nature, is the highly publicized 1997 trial in Boston of a British nanny (Hoffman, 2000). When the 8-month-old child in her care was shaken to death, there was widespread condemnation of the nanny and an outpouring of public sympathy the for the baby’s parents. After the nanny’s trial and conviction, the empathic tide shifted in her favor: she became the victim and the recipient of widespread empathic distress in this country as well as in her homeland. This was due largely to her severe sentence, life in prison for 2nd degree murder; the defense attorney had disallowed manslaughter, which everyone agreed was the appropriate charge, gambling that she would be acquitted rather than convicted of murder. Seven months later, apparently responding to the public outcry, the judge reduced the charge to manslaughter. He then surprised everyone: he not only decided against a re-trial but reduced her sentence to time served and freed her to return home immediately---thus confirming the defense’s go-for-broke strategy---in order to “to bring this matter to a compassionate conclusion.” 

My point does not concern guilt or innocence or the wisdom of the original sentence. It is that the compassion in the U.S. for this young woman who became the focus of attention and, aided by the media, the victim of the moment, largely replaced the compassion for the dead baby and his parents who were the original, true victims but no longer salient. Indeed, many people ended up "blaming the victim,” that is, blaming the mother for expecting too much of the young woman, being too cheap to hire a professional nanny, or working instead of being home with her baby. This is a clear instance of empathy’s fragility, potential fickle nature, and vulnerability to media enhanced here-and-now bias, not only in the public but also in a state judge. 
There may also be a useful lesson here: had the manslaughter charge and the act it was based on been kept in mind, that is, had empathy’s connection to legality been maintained, it might have restrained empathy’s tendency to go to the salient victim at the expense of the absent victim. It also illustrates my general point that for empathy to play a constructive role in law it must be hooked to a legal concept; its influence can be destructive when it pops up unannounced and unhooked.    
          Victim-Impact Statements and Empathic Bias. I noted earlier how Yale Kamisar’s empathy ended up helping the criminally accused in police interrogations. Empathy also helps the accused in the courtroom when evidence is presented for their good character, unfortunate life circumstances and other mitigating factors. Arousing empathy for the victim, however, can do the accused great harm. Consider this statement that was made in court by a woman whose daughter and granddaughter were murdered (Bandes 1996, p.361): “He cries for his mom. He doesn’t understand why she doesn’t come home. And he cries for his sister Lacie. He comes to me. He comes to me many times during the week and asks me, Grandma, do you miss my Lacie.” 

The question has been raised, should jurors be allowed to hear such heartbreaking testimony? The Supreme Court has gone back and forth on this issue. In 1991 it answered yes, overruling its 1987 decision that impact statements by the victim’s family were not admissible at a capital sentencing hearing. Some legal scholars weigh the pros and cons, and say on balance, yes they should be allowed, mainly to give the otherwise silenced victims a voice in the proceedings and allow them or their families to present the full reality of human suffering the defendant has produced; and also to counter the witnesses who testify to the defendant’s character or pressures beyond normal experience that drove him to commit his crime. Others say no, because victim impact statements may appeal to hatred, vengeance , and bigotry and they  may diminish juries’ ability to process evidence that bears on defendants’ innocence or guilt or might be mitigating; besides, they are unnecessary because juries naturally empathize with victims. Whichever side is right, it shows empathy’s power in the courtroom. For full discussion of the issues see Bandes (1996) and Blume (2003).








Conclusion
It should now be clear that the question does empathy play a role in law must be answered, yes it does. It can have an impact on making laws and on creating the social and emotional climate and support for changing them, as well as on the practice of implementing them in the courtroom. It goes without saying, however, that empathy is not enough. The judges’ empathy in Brown 1 may have been necessary to overturn the separate-but-equal doctrine when it did but it surely was not sufficient: the country had to be ready for it politically, economically, and socially. The judges’ empathy may have advanced the process by a year or two, perhaps more, however, which is nothing to sneeze at. With Roe-Wade empathy was not enough the first time around although it may have indirectly affected the Court’s opinion, but it clearly seemed to tip the balance in the later decision that preserved abortion rights in the face of strong political opposition. Regarding Lyndon Johnson’s empathy for the “dark-skinned” poor, his empathy was surely not enough; the country had to be ready. But given the enormous opposition in the Senate and Johnson’s unique talents at persuasion, his empathy may well have produced the country’s first Civil Rights Law years, perhaps decades sooner than otherwise. Similar analyses could be made for Harriet Beecher Stowe’s, Ivan Turgenev’s, and Yale Kamisar’s impact on U.S. law. 


An obvious problem is that empathy can serve many masters and is vulnerable to bias. When and if empathy is appropriate or inappropriate is a problem legal scholars are wrestling with but have not yet solved. I suggest we begin with my argument that empathy is in general less likely to be biased when embedded in moral principles like caring and justice (Hoffman 2000). Since law’s purpose is to serve justice, empathy becomes relevant and appropriate to law when linked to legal principles especially prosocial legal principles like citizens’ Constitutional rights, as in the Supreme Court cases discussed above. Empathy is likely to be biased and inappropriate when it is a simple unreflective empathic distress for someone in the courtroom, as appears to have been the case with the judge in the Nanny trial. Whether empathy in victim-impact or defendant’s-good-character statements is appropriate in criminal trials may also depend on whether it is linked to legal concepts but the issue is more complicated when both types of statements are employed in the courtroom, because they argue in opposite directions.


Empathic bias is likely the outcome of natural selection and other evolutionary pressures and must therefore be considered part of human nature. To overcome it will undoubtedly require cognitive effort and socialization, as well as educational practices designed to counteract it. For example, people might be taught to think and consider the consequences for others, including those who are not present before engaging in an action. Or, playing into familiarity bias, one might be taught to imagine that an absent potential victim is one’s kin or a close friend (Hoffman, 2000). Law professors could encourage students to consider absent potential victims of judicial decisions and to imagine relatives or close friends among them. In any case, empathic bias must be kept in mind and given consideration in any legal context that might involve empathy.
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