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24. Having thus recalled the sequence of events that led to the adop- tion of resolution ES-10114, the Court will now turn to the questions of jurisdiction that have been raised in the present proceedings. First, Israel has alleged that, given the active engagement of the Security Council with the situation in the Middle East, including the Palestinian question, the General Assembly acted ultra vires under the Charter when it requested an advisory opinion on the legal consequences of the construction of the wall in the Occupied Palestinian Territory.

25. The Court has already indicated that the subject of the present request for an advisory opinion falls within the competence of the Gen- eral Assembly under the Charter (see paragraphs 15-17 above). However, Article 12, paragrapli 1, of the Charter provides that:

"While the Security Council is exercising in respect of any dispute or situation the functions assigned to it in the present Charter, the General Assembly shall not make any recommendation with regard to that dispute or situation unless the Security Council so requests."

A request for an advisory opinion is not in itself a "recommendation" by the General Assembly "with regard to [a] dispute or situation". It has however been argued in this case that the adoption by the General Assembly of resolution ES-10114 was ultra vires as not in accordance with Article 12. The Court thus considers that it is appropriate for it to examine the significance of that Article, having regard to the relevant texts and the practicii of the United Nations.

26. Under Article 24 of the Charter the Security Council has "primary responsibility for the maintenance of international peace and security". In that regard it cari impose on States "an explicit obligation of com- pliance if for example it issues an order or command . . . under Chap- ter VII" and can, to that end, "require enforcement by coercive action" (Certuin E.ipcnsc.s of the United Nations (Article 17, paragruph 2, cf
the Charter), Advisory (3pinion, I. C.J. Reports 1962, p. 163). However, the Court would emphasize that Article 24 refers to a primary, but not necessarily exclusive, competence. The General Assembly does have the power, inter alia, under Article 14 of the Charter, to "recommend measures for the peaceful adjustment" of various situations (ihid).

"[Tlhe only limitation which Article 14 imposes on the GeneralAssembly is the restriction found in Article 12, namely, that the Assembly shoultl not recommend measures while the Security Coun- cil is dealing with the same matter unless the Council requests it to do so." (1.C.J. Reports 1962, p. 163.)

27. As regards the practice of the United Nations, both the General Assembly and the lsecurity Council initially interpreted and applied Article 12 to the effect that the Assembly could not make a recommenda- tion on a question concerning the maintenance of international peace and security while the matter remained on the Council's agenda. Thus the Assembly during its fourth session refused to recommend certain meas- ures on the questiori of Indonesia, on the ground, inter alia, that the Council remained seised of the matter (OfJicial Records of the General Assembly, Fourth Session, Ad Hoc Politicul Committee, Summary Records of Meetings, 27 Septemher-7 Decemher 1949, 56th Meeting, 3 December 1949, p. 339, para. 118). As for the Council, on a number of occasions it deleted items from its agenda in order to enable the Assem- bly to deliberate on tlhem (for example, in respect of the Spanish question (OfJicial Records of the Security Council, First Year: Second Series, No. 21, 79th Meeting, 4 November 1946, p. 498), in connection with inci- dents on the Greek border (OfJicial Records oj the Security Council, Second Yeur, No. 89,202nd Meeting, 15 September 1947, pp. 2404-2405) and in regard to the I[sland of Taiwan (Formosa) (OJficial Records of the Security Council, Fifith Year, No. 48, 506th Meeting, 29 September 1950, p. 5)). In the case of the Republic of Korea, the Council decided on 31 January 1951 to remove the relevant item from the list of matters of which it was seised in order to enable the Assembly to deliberate on the matter (Oficial Records of the Security Council, Sixth Y e u , SlPV.531, 531st Meeting, 31 Jainuary 1951, pp. 11-12, para. 57).

However, this interpretation of Article 12 has evolved subsequently. Thus the General Assembly deemed itself entitled in 1961 to adopt recom- mendations in the rnatter of the Congo (resolutions 1955 (XV) and 1600 (XVI)) and in 1963 in respect of the Portuguese colonies (resolution 1913 (XVIII)) while those cases still appeared on the Council's agenda, without the Council having adopted any recent resolution concerning them. In response to a question posed by Peru during the twenty-third session of the GeneraI Assembly, the Legal Counsel of the United Nations confirmed that the Assembly interpreted the words "is exercising the functions" in Article 12 of the Charter as meaning "is exercising the func- tions at this moment" (General Assembly, Twenty-third Session, Third Committee, 1637th meeting, AlC.3lSR. 1637, para. 9). Indeed, the Court notes that there has been an increasing tendency over time for the Gen- eral Assembly and the Security Council to deal in parallel with the same matter concerning the maintenance of international peace and security (see, for example, th<:matters involving Cyprus, South Africa, Angola, Southern Rhodesia and more recently Bosnia and Herzegovina and Somalia). It is often the case that, while the Security Council has tended to focus on the aspects of such matters related to international peace and security, the General Assembly has taken a broader view, considering also their humanitarian, social and economic aspects.
28. The Court considers that the accepted practice of the General Assembly, as it has evolved, is consistent with Article 12, paragraph 1, of the Charter.

The Court is accordingly of the view that the General Assembly, in adopting resolution ES-10114, seeking an advisory opinion from the Court. did not contravene the provisions of Article 12, paragraph 1. of the Charter. The Court concludes that by submitting that request the General Assembly did not exceed its competence. 
