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1.
Whether the Appeals Chamber is bound to follow its previous decisions

92.
Traditionally common law jurisdictions have recognised the principle of stare decisis, or binding precedent, by which courts are bound by their previous decisions. However, in 1966, the House of Lords (the United Kingdom’s highest court) decided that, while it would continue to treat previous decisions as “normally binding,” it would “depart from a previous decision when it appears right to do so.”225
The trend which emerges from an examination of common law jurisdictions is that their highest courts will normally consider themselves bound by their previous decisions, but reserve the right to depart from them in certain circumstances. The House of Lords puts the matter this way:

Nothing could be more undesirable, in fact, than to permit litigants, after a decision has been given by this House with all appearance of finality, to return to this House in the hope that a differently constituted committee might be persuaded to take the view which its predecessors rejected ... [D]oubtful issues have to be resolved and the law knows no better way of resolving them than by the considered majority opinion of the ultimate tribunal. It requires much more than doubts as to the

correctness of such opinion to justify departing from it.226 

The High Court of Australia (Australia’s highest court) has similarly observed:

No justice is entitled to ignore the decisions and reasoning of his predecessors, and to arrive at his own judgment as though the pages of the law reports were blank, or as though the authority of a decision did not survive beyond the rising of the court. A justice, unlike a legislator, cannot introduce a programme of reform which sets at nought decisions formerly made and principles formerly established. It is only after the most careful and respectful consideration of the earlier decision, and after giving due weight to all the circumstances, that a justice may give effect to his own opinions in preference to an earlier decision of the court.227
The United States Supreme Court (the highest court of the United States of America) has said:

The obligation to follow precedent begins with necessity, and a contrary necessity

marks its outer limit ... [W]e recognise that no judicial system could do society’s work if it eyed each issue afresh in every case that raised it. Indeed the very concept of the rule of law underlying our own Constitution requires such continuity over time that a respect for precedent is, by definition, indispensable. At the other extreme, a different necessity would make itself felt if a prior judicial ruling should come to be seen so clearly as error that its enforcement was for that very reason

doomed.228

In the same way that other common-law legal systems have limited the strict application of the doctrine of stare decisis, the United States Supreme Court does not view it as an “inexorable command.”229
Indeed, the Court recently delineated the following circumstances in which it would depart from a precedent:

(i)
where a rule of law has proved unworkable in practice;

(ii)
where related principles of law have so far developed as to have left the old rule “no more than a remnant of abandoned doctrine”; and

(iii)
where facts, or the perception thereof, have changed so as “to have robbed the old rule of significant justification or application.”230

93.
Although, in general, civil law jurisdictions do not recognise the principle of stare decisis or binding precedent, as a matter of practice, their highest courts will generally follow their previous decisions. For example, one commentator has said of the French legal system:

Despite the absence of a formal doctrine of stare decisis, there is a strong tendency on the part of the French courts, like those of other countries, to follow precedents, especially those of the higher courts ... The Cour de Cassation can, of course, always overrule its own prior decisions. But it is equally certain that it will not do so without weighty reasons ... The attitude of the lower courts toward decisions of the Cour de Cassation is in substance quite similar to that of lower courts in common law jurisdictions towards decisions of superior courts.231

94.
Similarly, in the Italian legal system, “even though the decisions of the [Supreme

Court of Cassation] are not ‘binding’ in theory, few judges would knowingly adopt a

different interpretation ... [T]he fact is that courts do not act very differently toward reported decisions... in Italy than they do in the United States.”232

95.
While the doctrine of precedent does not operate formally in the European Court of Human Rights system, “as a matter of general practice and practical necessity, the Commission regards the Court’s binding judgments as the final authority on the interpretation of the Convention.”233
In the Cossey Case,234 the Court noted that, although not strictly bound, it would normally follow its previous decisions and would only depart from them if there were “cogent reasons” for doing so:

It is true that ... the Court is not bound by its previous judgments ... However, it usually follows and applies its own precedents, such a course being in the interests of legal certainty and the orderly development of the Convention case-law. Nevertheless, this would not prevent the Court from departing from an earlier decision if it was persuaded that there were cogent reasons for doing so.
Such a departure might, for example, be warranted in order to ensure that the interpretation of the Convention reflects societal changes and remains in line with present-day conditions.235
96. Despite the non-operation of the principle of stare decisis in relation to the International Court of Justice, its previous decisions are accorded considerable weight. This may be due to their perceived status as authoritative expressions of the law. As Judge Zori~i} stated in his Dissenting Opinion in the Peace Treaties case, while “it is quite true that no international court is bound by precedents ... there is something which this Court is bound to take into account, namely the principles of international law. If a precedent is firmly based on such a principle, the Court cannot decide an analogous case in a contrary sense, so long as the principle retains its value.”236
This is confirmed by Judge Mohamed Shahabuddeen, who offers the view that “there is an acceptable sense in which, subject to a power to depart, decisions of the Court may be regarded as authoritative.”237

97.
The Appeals Chamber recognises that the principles which underpin the general trend in both the common law and civil law systems, whereby the highest courts, whether as a matter of doctrine or of practice, will normally follow their previous decisions and will only depart from them in exceptional circumstances, are the need for consistency, certainty and predictability. This trend is also apparent in international tribunals. Judge Shahabuddeen observes:

The desiderata of consistency, stability and predictability, which underlie a responsible legal system, suggest that the Court would not exercise its power to depart from a previous decision except with circumspection... The Court accordingly pursues a judicial policy of not unnecessarily impairing the authority of its decisions.238
The Appeals Chamber also acknowledges that that need is particularly great in the administration of criminal law, where the liberty of the individual is implicated.
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