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5 . Attribution of the conduct of Dutchbat; grounds 3–9 and 11–13

5.1 Grounds 3–9 and 11–13 put forward the question whether the acts or omissions (herinafter also: the conduct) of Dutchbat which Nuhanovic attributes to the State, should be attributed to the UN (opinion State and District Court) or to the State (opinion Nuhanovic), whereby Nuhanovic also considers the possibility that this conduct is to be attributed both to the UN and the State.

5.2 Primarily, Nuhanovic argues (ground 4) that attribution of this wrongful act should not take place in accordance with the practices of international customary law, but according to national Bosnian law. Nuhanovic therefore argues that the parties agree to the fact that the legal relationship between Nuhanovic and the State resulting from a wrongful act, is governed by the law of Bosnia and Herzegovina. According to Nuhanovic, international customary law has no direct effect under the law of Bosnia and Herzegovina. Consequently Nuhanovic believes that this means that based on the Bill on Conflicts of Law in Tort (WCOD) [Wet Conflictenrecht Onrechtmatige Daad] Bosnian law is applicable to the legal relationship between Nuhanovic and the State resulting from a wrongful act. Pursuant to the WCOD, the only law that can be applied is the national law of a state and not international (customary) law, according to Nuhanovic.

5.3 This argument fails. The question here is not whether the Dutchbat troops acted wrongfully with respect to Nuhanovic, but whether, based on an agreement concluded or not between the State and the UN (whether that agreement had indeed been concluded, at least what the contents of this agreement were, is the subject of ground 5) for the deployment of troops, the actions of these troops that are placed at the disposal of the UN should be attributed to the State, the UN or possibly to both. The question whether such an agreement between a sovereign state and an international organization like the UN (which are both legal persons under international law) had been concluded, under which terms and what consequences this had, and also the question which party was liable under civil law for the conduct of Dutchbat, should be judged according to international law. In this respect it has no importance that international law has no direct effect under the national law of Bosnia and Herzegovina.

5.4 However, even if the attribution of Dutchbat's conduct should exclusively be assessed according to national law (in this case the law of Bosnia and Herzegovina), this ground does not succeed. Also in that case the question arises which party in the given context, where a state makes troops available to the UN within the scope of an operation under chapter VII of the UN Charter, is liable under civil law for the conduct of those troops. Since no submission was made by Nuhanovic and the advice from the International Judicial Institute did not produce any evidence to the Court that the law of Bosnia and Herzegovina contains a specific rule for that situation, the Court finds it obvious and in accordance with Bosnian law that in providing an answer to the above mentioned question harmonization is sought with international law, under which the troops were placed at the disposal of the United Nations.

5.5 In connection with ground 4, the State pointed out that it pleaded in the first instance that the actions of Dutchbat in Bosnia and Herzegovina should only be judged in accordance with international law and therefore not according to any national law, and that it maintains this point of view in the appeal proceedings. The Court deems that this point of view is not correct. The actions of Dutchbat in Bosnia and Herzegovina, notwithstanding the scope of possible immunities, which in this case do not occur with regards to the State, are not released from the scope of the national law of that country and may in principle give rise to (among other matters) liability resulting from a wrongful act under Bosnian law. In its report submitted as evidence by the State (exhibit 29 State), the Advisory Committee on Questions pertaining to International Law (CAVV) [Commissie van Advies voor Volkenrechtelijke Vraagstukken] also proceeds on the assumption that such liability may arise (paragraph 2.5.2). For that matter, Nuhanovic placed the violations of international law standards at the basis of his claims as well. As will appear hereinafter, an examination according to these last standards does not lead to a substantially different judgment as opposed to an assessment only according to the law of Bosnia and Herzegovina. This means that the State does not have any interest in this argument.

5.6 In ground 5, Nuhanovic contests the opinion of the District Court that participation in a peacekeeping mission of the United Nations pursuant to chapter VII of the UN Charter implies the transfer of 'command and control' over the troops that have been placed at the disposal of the UN. According to Nuhanovic, command and control' can only be transferred by an explicit act based on an agreement and they claim that there was no such agreement in this case. No submission was made by the State, nor did they produce sufficient evidence to substantiate that such a transfer of 'command and control' had taken place. For that reason Nuhanovic concludes that the wrongful acts of Dutchbat must be attributed to the State.

5.7 The ground fails, for such an agreement is included in the facts as described in the above under 2.10. After all, this paragraph shows that on behalf of the Dutch Government a battalion of the Airborne Brigade was offered to the Military Adviser of the UN Secretary-General and afterwards to the Secretary-General himself, in particular for the implementation of Resolution 836 and that this offer was accepted by the Secretary-General. No special procedural requirements are applicable to this kind of agreement and that is not the argument put forward by Nuhanovic. From an agreement concluded in this manner, no other reasonable conclusion can be drawn than that it was the intention of the parties that the Dutch battalion would operate according to the UN command structure and would therefore, for the execution of the peacekeeping mission, be placed under the ultimate authority of the Security Council. In Resolution 743 (1992) (exhibit 13 State) of the Security Council, which provided for the creation of UNPROFOR, it was stipulated that UNPROFOR would be resorting under the 'authority' of the Security Council. This is confirmed

because subsequently Dutchbat was indeed placed under UN command and operated accordingly. For that reason the Court concludes that Dutchbat was placed under the command of the United Nations. Whether this also implies that 'command and control' had been transferred to the UN, and what this actually means, can remain an open question because, as will appear hereafter, Nuhanovic is right in asserting that the decisive criterion for attribution is not who exercised 'command and control', but who actually was in possession of 'effective control'.

5.8 In ground 9, Nuhanovic argues that in relation to the criterion for the attribution of the conduct of Dutchbat to the UN or the State, the question should be who had 'effective control' and not, as assumed by the District Court, who exercised 'command and control'. This ground for appeal is correct. In international law literature, as also in the work of the ILC, the generally accepted opinion is that if a State places troops at the disposal of the UN for the execution of a peacekeeping mission, the question as to whom a specific conduct of such troops should be attributed, depends on the question which of both parties has 'effective control' over the relevant conduct. Cf. M. Hirsch, The Responsibility of International Organizations Towards Third Parties: Some Basic Principles (1995) p. 64; F. Messineo, NILR 2009 p. 41–42; A. Sari, Human Rights Law Review 2008 p. 164; T. Dannenbaum, Harvard International Law Journal 2010 p. 140–141. This opinion has also found expression in the draft articles on the Responsibility of international organizations of the ILC, of which Article 6 reads as follows:

"The conduct of an organ of a State or an organ or agent of an international organization that is placed at the disposal of another international organization shall be considered under international law an act of the latter organization if the organization exercises effective control over that conduct."

Although strictly speaking this provision only mentions 'effective control' in relation to attribution to the 'hiring' international organization, it is assumed that the same criterion applies to the question whether the conduct of troops should be attributed to the State who places these troops at the disposal of that other international organization.

5.9 The question whether the State had 'effective control' over the conduct of Dutchbat which Nuhanovic considers to be the basis for his claim, must be answered in view of the circumstances of the case. This does not only imply that significance should be given to the question whether that conduct constituted the execution of a specific instruction, issued by the UN or the State, but also to the question whether, if there was no such specific instruction, the UN or the State had the power to prevent the conduct concerned. Moreover, the Court adopts as a starting point that the possibility that more than one party has 'effective control' is generally accepted, which means that it cannot be ruled out that the application of this criterion results in the possibility of attribution to more than one party. For this reason the Court will only examine if the State exercised 'effective control' over the alleged conduct and will not answer the question whether the UN also had 'effective control'.

5.10 When applying the 'effective control' criterion it is important to establish that it is not disputed that the state that provides the troops keeps control over the personnel matters of the assigned soldiers, who are and will remain employed by the state, as well as the power to take disciplinary action and start criminal proceedings against these soldiers. It is not disputed either that the state that provides the troops at all times preserves the power to withdraw the troops and to discontinue their participation in the mission.

5.11 Furthermore, the Court attaches importance to the fact that the context in which the alleged conduct of Dutchbat took place differs in a significant degree from the situation in which troops placed under the command of the UN normally operate, as was the issue at stake in the cases Behrami v. France, no. 71412/01 and Saramati v. France, Germany and Norway, no. 78166/01 of the ECtHR (LJN: BB 7360 and BB 3180). After 11 July 1995, the mission to protect Srebrenica had failed. Srebrenica had fallen that day and it was out of the question that Dutchbat, or UNPROFOR in any other composition, would continue or resume the mission. There is no evidence that Resolution 1004 (1995) (see the above under 2.25) resulted in any order to Dutchbat to take up their positions in and around Srebrenica again, nor did the Bosnian Serb Army comply with the Resolution's call to withdraw their troops from Srebrenica. On the contrary, in the evening of 11 July 1995, in joint consultation with Dutch Defence Chief of Staff Van den Breemen, Deputy Commander Van Baal and General Janvier it was decided that there was no sense in using any further violence; see Parliamentary Inquiry Committee Srebrenica, examinations p. 736 (letter from Van den Breemen). The only option was to evacuate Dutchbat and the refugees, and to proceed in such a way that the refugees would not remain unprotected. As Van Baal put it (record of preliminary examination p. 3):

"Rather leave all at once, not Dutchbat first, possibly one after the other but under the supervision of Dutchbat."

and before the Parliamentary Inquiry Committee (examinations p. 344):
"Based on this, a few agreements were made by mutual consultation with General Janvier. Dutchbat was going to evacuate with the battalion. The evacuation of 27.000 people was a major operation."

Van den Breemen wrote to the Parliamentary Inquiry Committee (examinations p. 736): "So a cease-fire is needed. Dutchbat stays; humanitarian aid; preparations for evacuation.

All this had the purport, given the humanitarian situation and the threat from the Serbs, who were capable of doing anything at any moment, that eventually the refugees as well as Dutchbat had to be evacuated."

5.12 The Court can only conclude that the decision for the evacuation of Dutchbat and the refugees resulting from the consultations between Janvier, Van den Breemen and Van Baal was actually taken by mutual agreement between Janvier on behalf of the UN on the one hand and by Van den Breemen and Van Baal on behalf of the Dutch Government on the other. In the opinion of the Court it is not plausible that two of the highest ranking Dutch military officers had only travelled to Zagreb to be informed about what General Janvier, after being told about their wishes, would decide regarding the evacuation. The Court interprets the background of the consultations of that evening in such a manner that, considering the concerns that existed in The Hague for the safety of both Dutchbat and the refugees, in practice they could only take a decision on the evacuation that not only The Hague but also (the Force Commander of) the UN would approve of. The fact that Gobillard and Nicolai also took the decision to evacuate does not detract from the above conclusion, because what has been decided at the highest level must be decisive. Apparently both the UN and the Dutch Government considered this decision to be of such importance that they left it up to the Force Commander Janvier and two of the highest Dutch military officers. The Dutch Government participated in that decision-making at the highest level. For that matter, as appears from the statement of Nicolai during the preliminary witness examination, the decision taken in Sarajevo only regarded the evacuation of the refugees, not the evacuation of Dutchbat.

5.13 During the preliminary witness examination (court record p. 2), General Nicolai stated the following about the order of 13 July 1995 attached to the court record of his witness examination, which in paragraph 8 refers to Nicolai as "authorized negotiator on behalf of NL Government and UNPROFOR":

"It was a turning point; Dutchbat's mission had ended and we were going to focus on getting the battalion back to the Netherlands. In itself this is also a national affair, but apart from that there were additional UN interests and that is why I also acted as the authorized representative for UNPROFOR. In that sense, I kind of had a double role.

In this case things went a little further. Normally I did not receive any orders from the Netherlands, but only from the UN. At this moment the Netherlands also participated in the decision-making. I faxed this order to the Infantry Staff and also to DCBC (Crisis Control Centre at the Ministry of Defence) on the 13th in the course of the day, asking whether the Dutch Government could live with this. (...) At that moment, the evacuation of the Bosnian population had already been concluded."

Nicolai stated furthermore (court record p. 6):

"The Hague phoned me, because The Hague was concerned about the fate of the men and that is why we had to make sure in any case that they would not be treated as an individual group. I told them that we had another priority regarding the order in which the evacuation would have to take place, and that we had not actually taken that into account, but that I would pass it on to Karremans. Subsequently, Karremans said that in fact it was not a relevant problem because there were hardly any men. In my opinion it would [the Court reads: be] completely different if the UN would have been in charge of the transport and not the Serbs. This does not matter, because when the Dutch Government says something like that, as a military officer you just carry it out. By the end of the morning of the 12th it became clear to me that the Serbs would be in charge of the transport."

5.14 Former Minister of Defence Voorhoeve stated as a witness (court record p. 6):

"My telephone call with Karremans on 12 July took place around eight o'clock in the morning. Based on the conversations held before that time, I told Karremans to save as much as possible."

5.15 In connection with page 206 of exhibit 4, attached to the court record of the preliminary witness examination (Court: the examination conducted by the Parliamentary Inquiry Committee) the following question was put to Voorhoeve about the subject of the "Double role of Mr. Nicolai, representative of the UN and the Netherlands" (court record of preliminary witness examination p. 8):

"You said that the UN command structure did not function. What is the relationship between the double role of Nicolai and the non functioning of the UN command structure?"

Voorhoeve answered:

"There was no direct relationship. My observation that the command structure did not function was based on a long period, a whole year, of noticing that certain parts of the command structure in particular did not function. Pointing at the highest national military officer is common use, also in peacekeeping operations that are proceeding well. I don't know whether I expressed my concerns about the Muslim men to Colonel Brantz on the 11th. I remember that the conversation was about the refugees, the population of Srebrenica."

The aforesaid exhibit 4 (the examination of Voorhoeve by the Parliamentary Inquiry Committee, p. 207), includes the following:

"Mr. Rehwinkel: How could Mr. Nicolai in the fax with the guidelines refer to himself as the authorized negotiator for the Netherlands? How was it possible that in the letter to Mladic they spoke of 'a message from the authorities of the Netherlands'?

Mr. Voorhoeve: Because Mr. Nicolai was given a double role as a result of the circumstances. He was the highest in rank of all military officers in the UNPROFOR organization who were located close to the problem. The situation in Srebrenica fell under UNPROFOR Sarajevo. It was logical that the Dutch concerns about the situation were communicated to Mr. Nicolai."

5.16 From what has been established in the above under 2.30 and 2.31 appears furthermore that Karremans received instructions about the evacuation that were jointly issued by Nicolai in his capacity of 'authorized negotiator of the NL Government and UNPROFOR', so also on behalf of the Dutch Government. Karremans also interpreted it in this way, given his fax to Mladic in which he wrote:

"(...) I did receive a message from the authorities of the Netherlands thru HQ UNPROFOR in SARAJEVO concerning the evacuation of Dutchbat. I have been ordered (...)".

(section underlined by the Court)

5.17 Based on the above, the Court concludes the following. On 11 July 1995, the UN and the Dutch Government took the decision to evacuate Dutchbat together with the refugees. This implied that Dutchbat, after the evacuation had been concluded, would be withdrawn to the Netherlands in the near future. As of 11 July 1995, a transition period started in which matters in Potocari were being completed. An important part of the completion was the aid to and the evacuation of the refugees. Although, as stated by Van Baal during his preliminary witness examination (court record p. 2), at that moment Dutchbat was not being withdrawn from UNPF yet, there could not be any doubt about the fact that this would certainly take place after the evacuation. Nowhere is it suggested in the documents that Dutchbat would have any role to fulfil within UNPF after the evacuation. The distinction made by the District Court between the right invested in the Netherlands to withdraw Dutchbat from Bosnia and Herzegovina and the right of the UN to decide about the evacuation of the UNPROFOR units from Srebrenica is formally correct, but does not do enough justice to the fact that the one formed an integral part of the other.

5.18 An important part of Dutchbat's remaining task after 11 July 1995 consisted of the aid to and the evacuation of the refugees. During this transition period, besides the UN, the Dutch Government in The Hague had control over Dutchbat as well, because this concerned the preparations for a total withdrawal of Dutchbat from Bosnia and Herzegovina. In this respect Nicolai fulfilled a double role because he acted on behalf of the UN and also on behalf of the Dutch Government. The fact that The Netherlands had control over Dutchbat was not only theoretical, this control was also exercised in practice: the Government in The Hague, represented by two of its highest military officers, Van den Breemen and Van Baal, together with Janvier took the decision for the evacuation of Dutchbat and of the refugees, Minister Voorhoeve gave the instruction that Dutchbat was not allowed to cooperate in a separate treatment of the men, and he told Karremans that he had to save as much as possible. Through the intermediary of Nicolai in his double role, the Dutch Government also gave orders to Karremans regarding the evacuation (see 5.16 above). According to the judgment of the Court, in all these cases it was a matter of orders being given and not just transmitting the wishes or expressing the concerns, which Nicolai understood very well ("if the Dutch Government says something like that, as a military officer you just carry it out"). Nicolai sent the order by fax on 13 July 1995 to the Crisis Control Centre at the Ministry of Defence (DCBC) [Defensie Crisisbeheersingscentrum] in The Hague to find out whether the Dutch Government could live with this (see 5.13 above). Karremans also held the view that he was now (jointly) under command of the Dutch Government and acted accordingly (see 5.16 above). In the opinion of the Court it is beyond doubt that the Dutch Government was closely involved in the evacuation and the preparations thereof, and that it would have had the power to prevent the alleged conduct if it had been aware of this conduct at the time. The facts do not leave room for any other conclusion than that, in case the Dutch Government would have given the instruction to Dutchbat not to allow Nuhanovic (as well as his father Ibro Nuhanovic) to leave the compound or to take him along respectively, such an instruction would have been executed. Moreover, in this respect it is important that, as will appear below, the alleged conduct was contrary to the instruction given by General Gobillard to protect the refugees as much as possible, and that the State held it in its power to take disciplinary actions against that conduct.

5.19 The allegations brought against the conduct of Dutchbat by Nuhanovic are directly related to the Dutch Government's decisions and instructions. The allegation that Dutchbat refused to include Nuhanovic on the list of local staff is directly related to the manner in which the evacuation of the refugees was to be carried out, i.e. with respect to the question who would be taken along. This appears, for example, from the fact that Karremans contacted Van Baal because he wanted to take Mandžic along (statement Karremans during the preliminary witness examination, court record of examination, p. 9). The allegation that Dutchbat sent Muhamed Nuhanovic away, and in doing so, Ibro Nuhanovic as well, is related to the way in which the evacuation of the refugees was carried out. The allegation that Dutchbat failed to interfere when Muhamed Nuhanovic and Ibro Nuhanovic were separated from their mother/wife is related to how the instruction given by Minister Voorhoeve to prevent a separate treatment of the men, was carried out. The latter also applies to the allegation that Dutchbat did not report immediately about the separation of the men and women and the other human rights violations that were observed.

5.20 The Court concludes therefore that the State possessed 'effective control' over the alleged conduct of Dutchbat that is the subject of Nuhanovic's claim and that this conduct can be attributed to the State. In so far, grounds 3–9 and 11–13 have been put forward successfully.
