CHAPTER I

INTRODUCTION: THE COMPARATIVE
MeTHOD—ITS PURPOSE AND

PROMISE

Unlike most other subjects in the law school curriculum, Comparative

Law is not a body of rules and princip
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itutions, and entire legal systems. By
the use of the method of comparison, it becomes possible to make observa-

tions and to gain insights that would be denied to one whose study s

limited t

w of asingle_country—/

Neither the comparative method, nor the insights gained through _its

use, can be sal

G constitute a body 0

f binding norms, or @ distinct }q_r:_;qé‘r;_

'_________..._————w————---—-————-v—-—'—.______ — i T
6ftaw, 1n the sense in which we speak of ‘the law of Torts”” or “‘the law of

Decedents’ Estates.” In this respect,

the term Comparative Law is a

misnomer. It would be more accurate to speak of Comparison of Laws and

Legal Systems. However, by the force

of tradition, the term Comparative

Law has become the accepted title of our subject.”

The resources of Comparative Law can be used for a wjﬁg_mﬂggﬁgj
practical and scholarly purpgses. The following introductory materials are
intended to indicate the range of those purposes.3 and, at the same time, to

1. For extensive discussion of “‘the con-
cept of comparative law,” see K. Zweigert &
H. Kbtz, An Introduction to Comparative
Law 1-12 (Tony Weir trans., 2d ed. 1987,
one-volume paperbound ed. 1992). A new
German edition (K. Zweigert & H. Kitz, Ein-
fihrung in die Rechtsverglieichung (3d ed.
1996)) has since been published. Other gener-
al texts on the subject include Michael Bog-
dan, Comparative Law (1994); L.-J. Constan-
tinesco, Rechtsvergleichung (3 vols., 1971-
1983); id., Traité de Droit Comparé (3 vols.,
1972-1983); René David & John E. C. Brier-
ley, Major Legal Systems in the World Today
(3d ed. 1985); H. C. Gutteridge, Comparative
Law (2d ed.-1949); M. Rheinstein, Einfah-
rung in die Rechtsvergleichung (R. von Bor-
res ed., 2d ed. 1987); Rodolfo Sacco, Intro-
duzione al Diritto Comparato (1990), most of
which has been translated as R. Sacco, Legal
Formants: A Dynamic Approach to Compara-

tive Law (pts. 1 & 2), 39 Am.J.Comp.L. 1, 343
(1991).

2. Its counterpart in French is droit
compare (law compared); in German, Re-
chtsvergleichung (comparison of laws). The
Cerman term has been criticized as too exclu-
sively method-oriented; likewise, the state-
ment that Comparative Law is primarily 2
method or way of looking at law has been
criticized as implying that Comparative Law
lacks meaningful Substantive content. But
“comparison” would seem to denote both the
process OT method of comparing laws and
legal systems and the body of insights and
knowledge acquired through that process.

9 For a discussion which supplements
these introductory materials and furnishes a
wealth of further references, see G. Winter-
ton, Comparative Law Teaching, 23 Am.
J.Comp.L. 69 (1975). The views of a number



